SPECIAL DOCUMENT The Prohibition Against the Training or Support of Terrorist Organizations Act of 1984 Introduction by Claudia Wright
The latest move by the Reagan administration in the campaign against what it calls international terrorists and state-sponsored terrorism represents potentially one of the most anti-Arab initiatives US officials have recently devised. In drafting this new legislation, the administration has ignored its own Federal Bureau of Investigation (FBI) figures, showing a decline in terrorist incidents in the US; concealed a major terrorist bombing attempt at the US Congress by an Israeli citizen; and overridden objections to the terms of the new legislation by leading officials in the FBI and Congress.
Following the October 1983 attack on the US Marine barracks in Beirut, the administration tried to divert public unhappiness with administration policy in Lebanon to condemnation of international terrorists in general, and to Libya, Syria and Iran in particular as states sponsoring terrorist attacks. The Defense Department's commission of inquiry into the Beirut attack concluded in December that "international terrorist acts endemic to the Middle East are indicative of an alarming world-wide phenomenon that poses an increasing threat to US personnel and facilities," and recommended an "active national policy which seeks to deter attack or reduce its effectiveness." In the weeks that followed, a variety of public options were debated and approved by the President. On April 3, he signed National Security Decision Directive No. 138, which provided broad authorization for a policy of counter-intelligence and pre-emptive military operations planning which the Defense Department commission had called for. The State Department's April 26 legislative package on terrorism was drafted as part of this effort.
This was done with considerable haste, leaving unresolved objections within the Justice and State Departments over the scope of the legislation. The principal advocates were the State Department's Office for Combatting Terrorism, headed by Ambassador Robert Sayre, and the Deputy Assistant Secretary of Defense for International Security Affairs, Noel Koch; Sayre's background is in Central and South American affairs; Koch was the Washington lobbyist for the Zionist Organization of America before he joined the Pentagon. At the FBI there were factions opposed and factions in favor of the new proposals, while the FBI Director, Judge William Webster, tried to play down the seriousness of the domestic threat without undermining the administration's public position.
Two of the four bills sent to Congress are padding. They deal with hostage-taking and aircraft sabotage and implement international conventions the US agreed to several years ago. Until now neither the administration nor the Congress considered them urgent enough to put into US law. A third bill would increase the cash rewards and promises of attracting intelligence on conspiracies to attack US citizens and facilities at home and abroad.
No one can dispute the fact that the Reagan administration has attracted a degree of hostility and violence that is unprecedented for Americans in the Middle East; in Mr. Reagan's three years, more Americans have been killed in international conflict than since the end of the Vietnam war. Administration officials want to believe they are dealing with a new type -of violence they call international terrorism. What they call terrorism, however, others call civil warfare, national liberation, or resistance to military intervention or invasion. In the bill, the administration proposed to empower the Secretary of State to designate states, "factions" (a term defined to include political parties) and groups as supporting international terrorism. No appeal or challenge to the factual basis of a designation is permitted. Once made, it would be unlawful for American citizens, companies or residents to "serve or act in concert with" such states or groups, provide "training," "logistical, mechanical, maintenance or similar support services," or "recruit or solicit" others to do these things. The legislation makes these activities criminal, and subject to fines and imprisonment, wherever in the world they are committed. In addition, non-US nationals would be subject to criminal prosecution if they provided such services to designated states or groups in the US.
There are several new elements in the legislation. Previous attempts to define international terrorism in Senate bills of 1979 and 1981 carefully distinguished terrorist violence from acts committed in the context of a civil war or insurgency, and from acts "committed in the course of military or parliamentary operations directed essentially against military forces or military targets of a state or an organized group." These bills failed to pass. Under the 1979 and 1981 legislation, the attack on US Marines in Lebanon would not legally be a case of international terrorism. Under the new proposal, the Secretary of State can ignore the political context and the legality of the American military presence in a foreign state in which violence occurs. Extra-territoriality is another new element in the legislation. As the administration has attempted to do in its export and trade embargo proposals, the legislation aims to sanction acts even if they occur under the jurisdiction of foreign states. For US companies, this means that the provision, say, of telephone or telex services to an organization like the PLO, which may be designated a terrorist group, could be subject to criminal prosecution, whether the service is provided in Washington, at the United Nations in New York, or anywhere outside the US. If Libya, Syria and Iran are designated as states supporting terrorism, the language of the bill is so broad that their nationals could be subject to prosecution if they visit the US. Palestinians belonging to any of the constituent units of the PLO or the Palestine National Council would be equally at risk. So too members of Polisario, Swapo, the African National Congress, the Irish Republican Army or Armenian organizations.
Given the anti-Arab bias in the administration's initiative, it is unlikely that if the bill becomes law, the Secretary of State would designate the Israeli terrorist groups recently uncovered by the Shin Bet or their American supporters and fund-raisers as terrorists within the meaning of the law. Legally, however, there should be no difference between the activities of Americans supporting the Irish Republican Army, which the FBI has identified as illegal support of terrorism, and those of American Jews who work in the same way on behalf of Gush Emunim, Terror Against Terror (TNT), and other Zionist terrorist groups operating against Arabs in the occupied territories.
According to statistics on terrorism prepared by the FBI's Terrorist Research and Analytical Center, Zionist groups in the US like the Jewish Defense League (JDL), and its offshoots have been the third most active source of domestic terrorist incidents for several years. Despite extensive media campains regarding Libyan, Lebanese and Shi'ite hit squads said to have targeted US officials for assassination, Arab terrorism, according to the FBI, has been almost non-existent in the US.
There is a curious ommision in the FBI statistics for 1983. Although they include a bomb explosion which took place in a Senate area of the US Capitol on November 7, there is no reference at all to an attempted bombing in the gallery of the House of Representatives three weeks before, on October 18. The FBI has reported that the November 7 incident was the work of a little-known group called the Armed Resistance Unit (ARU), which also claimed responsibility for bombings early in 1983 at Fort McNair and the Navy Yard, two military installations According to the US Capitol police, in the earlier incident a man stood up in the visitors' gallery of the House of Representatives and was arrested by police. He was then found to have on his body a Molotov cocktail-type bomb which was improperly wired and could not be detonated. The man was identified as Israel Rabinowits, a 22-year old Israeli citizen. Had the bomb exploded, police think it might have caused burning and physical harm to both visitors and members of the House assembled on the floor below the gallery. Rabinowits was not branded as a terrorist, and the incident received very little publicity. He was convicted of a relatively minor offense and released for deportation to Israel.
The administration's anti-terrorism bill has been criticized by the American Civil Liberties Union (ACLU), the Washington Post, and several Congressmen, including Don Edwards, Chairman of the House Subcommittee on Civil and Constitutional Rights. Opposition to the bill was so strong in the subcommittee and in the full House Judiciary Committee that the administration could find no Democrat willing to introduce it at the President's request. It was forced to appeal for support to members of the House Foreign Affairs Committee, where the proIsrael faction is strongest.
Critics of the broadness of the new bill have pointed out that existing statutes cover all of the criminal acts contemplated under the new act; the difference, they say, is that the new legislation creates an entirely new class of criminal activity based on an ideological judgement made within the State Department. There is likely to be strong opposition in Western Europe to the extra-territorial jurisdiction claimed by the US. In the atmosphere created by the recent Anglo-Libyan crisis, and by the general Iranian threat to the Gulf Arabs, it is unlikely the Arab states or the Arab-American organizations will want to oppose the legislation too forcefully or visibly, however suspicious they may be of becoming the targets of the legislation later on.
The administration has tried to assuage these concerns by claiming that "few governments or groups will be named and the section is not intended to interfere with the legitimate international trade in which many US suppliers of services and technology engage."
The Washington Post responded editorially by saying that:
labeling large categories of people as unacceptable associates is a dangerous precedent. Giving a single individual the power to designate those groups and to criminalize conduct in association with the group is irresponsible . . . Violent acts that occur in this country, or on American ships and planes, can be dealt with using existing statutes. Congress should decide what acts-not what groups-abroad should be tied to the American criminal justice system.
By mid-June despite the administration's effort to publicize and lobby for its proposals, opponents in Congress were able to force officials who had been lukewarm in backing the original legislation, to offer a compromise. The State Department proposed naming only states under "(a) Except as provided in subsections (h) and (i), it shall be unlawful for any national of the United States, any permanent resident alien of the United States, or any United States business entity to willfully perform or attempt to perform anywhere in the world any of the following acts:
"(1) serve in, or act in concert with, the armed forces or any intelligence agency of any foreign government, faction, or international terrorist group which is named in a determination in effect under subsection (d); "(2) provide training in any capacity to the armed forces or any intelligence agency, or their agents, of any foreign government, faction, or international terrorist group named in a determination in effect under subsection (d); "(3) provide any logistical, mechanical, maintenance, or similar support services to the armed forces or any intelligence agency, or their agents, of any foreign government, faction, or international terrorist group named in a determination in effect under subsection (d); or "(4) recruit or solicit any person to engage in any activity described in subparagraphs (1) through (3) of this paragraph.
"(b) Except as provided in subsections (h) and (i), it shall be unlawful for any person or entity within the boundaries of the United States, its territories or possessions, to willfully perform or attempt to perform any of the following acts:
"(1) provide training in any capacity to the armed forces or any intelligence agency, or their agents, of any foreign government, faction, or international terrorist group named in a determination in effect under subsection (d);
